increasingly prevalent, but have proven the most difficult to regulate and to align with the search for truth.
PROMOTING INDIVIDUAL RIGHTS: DOUBLE JEOPARDY AND EXCLUSIONARY RULES
Perhaps the most universally accepted reason for limiting the search for truth concerns the protection of individual rights such as dignity, privacy, and liberty. The willingness to compromise the search for truth in the service of individual rights influences a host of criminal procedures in both adversarial and inquisitorial jurisdictions -from heightened burdens of proof to witness privileges to exclusionary rules. Since World War II and the rise of international human rights law, the protection of individual liberties has become a more central goal of criminal justice systems around the world. Many of the procedural rights that developed in the process -the right to counsel, to an impartial adjudicator, to confront adverse witnesses, and to receive notice of charges -are generally consistent with an emphasis on accuracy in criminal cases. But certain individual protections, including the privilege against self-incrimination, the ban on double jeopardy, and rules for excluding unlawfully obtained evidence, may impair the search for truth (Laudan, 2006; Stacy, 1991; Weigend, 2003) . Under the influence of human rights ideals, countries around the world have come closer together in their willingness to adopt these protections and limit the search for truth when necessary to ensure fairness (Jung, 2004; Weigend, 2011) . Nonetheless, there remain some perceptible differences in the way adversarial and inquisitorial systems balance these values.
One of the most powerful influences on the shape of adversarial criminal procedures has been the maxim that 'It is better that ten guilty persons escape than that one innocent suffer' (Blackstone, 1769) . 4 Recognizing that errors are inevitable in any realm of human decisionmaking, this maxim suggests that we should opt for distributing errors away from wrongful convictions. Jurisdictions that take this 'innocenceweighted' approach thus aim to avoid mistaken convictions even when this diminishes accuracy overall and results in a greater number of wrongful acquittals (Laudan, 2006; Stacy, 1991) .
Although the 'innocence-weighted' procedural preference has historically been more prominent in adversarial systems, it can be seen across the adversarial-inquisitorial spectrum and is enshrined in key provisions of international human rights conventions (International Covenant on Civil and Political Rights, 1976, art. 14; European Convention for the Protection of Human Rights and Fundamental Freedoms, 1950) . The reasonable doubt standard, for example, which sacrifices some accuracy for the sake of reducing wrongful convictions, is shared by a number of adversarial and inquisitorial systems, and now by international criminal courts (Rome Statute of the International Criminal Court, art. 66(3), 2002; ICTY R. Proc. & Evid. R. 87(A); General Comment No. 32, HRC, 2007; Acquaviva, 2013; Stacy, 1991) . Likewise, the right to remain silent, which reduces the amount of information available to fact-finders, is now accepted widely at least in part in order to ensure that innocent persons do not falsely incriminate themselves (Ohio v. Reiner, 532 U.S. 17 (2001) ). 
Double Jeopardy and the Ban on Appeals of Acquittals
The 'innocence-weighted' approach, however, remains somewhat more prominent in jurisdictions belonging to the adversarial tradition. One manifestation of this approach is the ban on appeals of acquittals. Adversarial systems typically prohibit the prosecution from appealing acquittals, while inquisitorial systems grant the prosecution and the defense equal rights to appeal, regardless of the verdict. The asymmetrical appeals mechanism in adversarial systems means that legal or factual errors which favor defendants may remain uncorrected. The willingness to adopt a procedure that hinders the ability of the legal system to correct mistakes can be explained at least in part by a desire to minimize the risk of false convictions.
The ban on appeals of acquittals is often traced back to the general restriction on all appeals of criminal judgments under the common law (Damaška, 1991; Law Reform Commission (Ireland), 2002) . While neither defendants nor prosecutors had the ability to obtain review of most criminal judgments in the early days of the common law, by the late nineteenth and early twentieth centuries, concerns about false convictions led many common-law jurisdictions to create a system of appeals (Laudan, 2006; Law Reform Commission (Ireland), 2002 ). Yet courts and lawmakers believed that appeals of acquittals would violate the doctrine of double jeopardy, so the new appellate remedies applied only to convictions. 6 The asymmetrical system of appeals has been defended on several policy grounds. First, the procedure is championed as necessary to protect innocent defendants from being overwhelmed by the pressures of an appeal and potential retrial (Green v. United States, 355 U.S. 184, 187 (1957) ; Rizzolli, 2010; Westen, 1980) . Second, it is justified on the grounds that it reduces the risk that some acquittals might be erroneously
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Moving beyond appeals on legal issues, a few adversarial jurisdictions have introduced a more significant exception to double jeopardy principles, allowing re-prosecution on the grounds of newly discovered evidence. With the advent of DNA testing, England and several Australian provinces have provided for the reopening of proceedings in certain serious crimes cases where new and compelling evidence justifies it (Crim. Just. Act (Eng.) (2003) § 78; Crown Prosecution Service, Legal Guidance: Retrial of Serious Offences; Rudstein, 2007; Waye and Marcus, 2010) .
11 US courts have also permitted successive prosecutions in certain limited cases of newly available evidence. Under the 'due diligence' exception to double jeopardy, a successive prosecution is not barred for a second offense when 'additional facts necessary to sustain that charge have not occurred or have not been discovered despite the exercise of due diligence '. 12 At least in the realm of appeals and retrials, therefore, we are seeing some rebalancing of priorities and a greater emphasis on the discovery of truth among several adversarial systems.
Excluding Unlawfully Obtained Evidence
In an effort to ensure a fair process and protect individual rights, criminal justice systems may also adopt rules that exclude unlawfully obtained evidence. Such exclusionary rules tend to conflict with the search for truth, as they remove probative evidence from consideration by the judge or jury, and, in some cases, entirely thwart the prosecution of guilty offenders.
Exclusionary rules are often associated with common-law jurisdictions, and the American rule in particular is frequently described as the strictest and broadest. Yet most contemporary civil-law jurisdictions also have rules that prohibit the use of unlawfully obtained evidence; in fact, some of these rules predate common-law exclusionary rules (Damaška, 1997; Thaman, 2011a) . And while recent Supreme Court jurisprudence has continually narrowed the reach of the exclusionary rule in the United States, undermining the notion that the US rule is mandatory (United States v. Leon, 468 U.S. 897 (1984); Hudson v. Michigan, 547 U.S. 586, 591 (2006); Herring v. United States, 555 U.S. 135 (2009) ; Maclin, 2013) , courts in a number of modern inquisitorial systems have begun taking a firmer approach to exclusion (Giannoulopoulos, 2007; Gruber et al., 2012; Sözüer and Sevdiren, 2013; Winter, 2013) .
Categorization along adversarial and inquisitorial lines therefore does not appear useful with respect to the exclusionary rule -not only because of convergence among a number of adversarial and inquisitorial systems, but also because of significant divergence within each category. 13 Within the inquisitorial camp, countries such as Argentina, France, Italy, and Spain have maintained to some degree a tradition of procedural nullities. Under the nullity approach, when investigative action violates certain specified statutory rules, and when it has prejudiced the interests of the accused, the action is declared void and its evidentiary results may not be used (Illuminati, 2013; Pradel, 2013) . 14 But with respect to evidence obtained as a result of other violations -to which nullities do not attach, but which affect fundamental rights -these countries take very different positions. Spain, Argentina, and Italy provide near-automatic exclusion, while France continues with a presumption of admissibility (Carrio and Garro, 2007; Frase, 2007; Gruber et al., 2012; Illuminati, 2013; Thaman, 2011a) . Other countries, such as Greece, Turkey, and Russia, have recently adopted mandatory exclusionary rules under which unlawfully obtained evidence is generally inadmissible (Giannoulopoulos, 2007; Sözüer and Sevdiren, 2013; Triantafyllou, 2013) . Finally, a number of jurisdictions, both adversarial and inquisitorial, use a balancing approach, as part of which they consider a host of factors related to the fairness of the process and the accuracy of the verdict (Evid. Act 2006 Beernaert and Traest, 2013) . Contributing to this diversity, at least in Europe, is the reluctance of the European Court of Human Rights to lay down common rules pertaining to the admissibility of tainted evidence, except in certain extreme cases.
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If the adversarial-inquisitorial dichotomy appears outdated, perhaps a more useful classification would be based on the values that the exclusionary rule aims to promote. 16 One can distinguish four main categories here: (1) the reliability approach; (2) the vindication of rights approach; (3) the judicial integrity approach; and (4) the deterrence approach. Classification along these lines is not seamless, as the rules of many jurisdictions frequently aim to maximize more than one value at a time. But it has the advantage of reflecting more accurately how courts and lawmakers within different jurisdictions reason about the scope and function of their exclusionary rules. Furthermore, to the extent we are interested in understanding why different systems choose to depart from the search for truth, it is helpful to examine the policy reasons behind such departures.
Courts and commentators in both adversarial and inquisitorial systems occasionally justify exclusion on the grounds that it can help advance the search for truth. Under this approach, evidence is excluded when the methods used to obtain it have rendered it less reliable (Jackson and Summers, 2012) . For example, courts may favor exclusion of testimonial evidence, which is more likely to be tainted by unlawful investigative tactics, but not of physical evidence (Stark and Leverick, 2013; Yissacharov v. Chief Military Prosecutor [2006] (1) Isr. L.R. 320, ¶ 71). The stricter treatment of testimonial evidence may be linked in part to the reprehensible nature of the methods typically used to obtain it (for example, torture, inhuman and degrading treatment, or deception). But a review of courts' decisions on these issues reveals that the differential treatment of tangible and testimonial evidence is due at least in part to a concern that tainted testimony is likely to be unreliable and to impair the search for truth (R. v. Grant [2009] Advocate, 1954 JC 66, 83 (Scot.); Yissacharov [2006] (1) Isr. L.R. ¶ 71; Strafprozessordnung (Ger.) § 136a). While a focus on reliability can help explain certain features of exclusionary rules in some jurisdictions, it is not a satisfactory description of most modern exclusionary approaches, which sweep more broadly and often lead to the suppression of perfectly reliable evidence (Jackson and Summers, 2012) .
In a number of jurisdictions, the exclusion of evidence is defended primarily on the grounds that it is necessary to vindicate fundamental rights. This theory is referred to alternatively as the 'rights theory', the 'remedial model', or the 'protective principle' (Yissacharov [2006] (1) Isr. L. R. 320, ¶ 60; Ashworth, 1977; Jackson and Summers, 2012) , and it emphasizes the importance of providing an effective remedy to give meaning to individual rights. Without exclusion, provisions that protect fundamental rights are said to be reduced to 'a form of words' (Silverthome Lumber Co. v. United States, 251 U.S. 385, 392 (1920) ) such that they 'might as well be stricken from the Constitution' (Weeks v. United States, 232 U.S. 383, 393 (1914) ). The US Supreme Court followed this approach in some of its earlier opinions on the exclusionary rule, though the Court has since abandoned it (Maclin, 2013) . The 'protective principle' nonetheless remains important in a number of other jurisdictions. 17 As might be expected, in countries that follow this principle, the nature of the right breached is a critical factor in the decision whether to exclude. Some jurisdictions reserve mandatory exclusion only for violations of certain fundamental or constitutional rights (Jalloh v. Germany, 2006-IX Eur. Ct. H.R. 281, ¶ 105; Harutyunyan v. Armenia, 49 Eur. Ct. H.R. 9, ¶ ¶ 65-66 (2009); Gäfgen v. Germany, 52 Eur. Ct. H.R. 1, 42 (2011) ).
18 Others place great weight on the type of right violated as part of a balancing test that determines whether exclusion is warranted (People (A.G.) v. O'Brien [1965] I.R. 142, 147, 170; Cras and Daly, 2013; Dellidou, 2007). 19 Another justification for the exclusionary rule is that the rule helps preserve the integrity of the judicial system. Under this view, courts must exclude tainted evidence in order to avoid any perception that they are condoning illegal acts by government agents. As the US Supreme Court put it in one of its early decisions on the exclusionary rule, courts must not become 'accomplices in the willful disobedience of a Constitution they are sworn to uphold' (Elkins v. United States, 364 U.S. 206, 223 (1960) ).
20 Instead, they must disown any evidence gathered through unlawful acts by government agents in order to ensure that the trial is fair and legitimate (Duff et al., 2007) and that the same standards of conduct apply to government actors and ordinary citizens.
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In American jurisprudence, the integrity rationale was prominent in the earlier days of the exclusionary rule (Weeks v. United States, 232 U.S. 383, 392 (1914) ; Elkins, 364 U.S. at 223), but has since been overtaken by a deterrence-oriented approach, at least at the federal level (Bloom and Fentin, 2010 Table'  ¶ ¶ 42-46 (June 24, 2009) ). Because courts focus on the damage to the integrity of the justice system as a whole, this approach often gives rise to multi-factor balancing tests. Such tests may consider whether exclusion, to the extent it thwarts the adjudication of a serious crime, might itself threaten judicial integrity in some cases.
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The preeminent justification for the exclusionary rule in contemporary US Supreme Court jurisprudence is the deterrence of official misconduct. Under this view, the exclusionary rule should be used only when it would effectively dissuade law enforcement officials from violating the law in the future (United States v. Leon, 468 U.S. 897, 918 (1984); Hudson v. Michigan, 547 U.S. 586, 591 (2006); Herring v. United States, 555 U.S. 135 (2009) ). Even when exclusion does deter misconduct, courts may still decide not to impose it, if the social costs of exclusion outweigh the benefits of deterrence (Leon, 468 U.S. at 907; Hudson, 547 U.S. at 591, 599; Herring, 555 U.S. at 141). The cost-benefit analysis considers the availability of alternative sanctions, which may be able to discipline officers at a lesser cost to the administration of justice (Hudson, 547 U.S. at 591, 599). It also examines whether misconduct was an isolated occurrence or part of a pattern, under the theory that systemic abuses are in greater need of deterrence (Herring, 555 U.S. at 144). Finally, it considers officers' state of mind and reserves discipline only for reckless or deliberate violations of the law (Herring, 555 U.S. at 144). Although prominent in the United States, the deterrence approach has not been widely accepted elsewhere in the world. 24 Nonetheless, consistent with a focus on deterrence, a number of jurisdictions consider officers' state of mind, the systemic nature of the misconduct, and the availability of alternative remedies in deciding whether to exclude evidence (Evid. Act 2006 While the above discussion might suggest that jurisdictions choose one of the four competing rationales for exclusion, in practice, many justify exclusion by reference to multiple goals (Yissacharov [2006] (1) Isr. L.R. ¶ 60; Winter, 2013) . Countries frequently adopt a discretionary approach, which tries to find the proper balance between the protection of the rights of the accused and safeguarding the fairness and integrity of the criminal process, on the one hand, and competing values and interests, including the value of discovering the truth, fighting increasing crime and protecting public safety and the rights of victims, on the other. (Yissacharov [2006] (1) Isr. L.R. 320, ¶ 62) 25 Factors commonly considered in this balancing analysis include: (1) the importance of the right breached; (2) the seriousness of the violation (including whether the violation was deliberate or reckless; isolated or part of a pattern); (3) the probative value and importance of the improperly obtained evidence; (4) the seriousness of the offence with which the defendant is charged; and (5) whether alternative remedies could provide adequate redress to the defendant (Evid. Act 2006 Bogers and Stevens, 2013; Gless, 2013; Groenhuijsen, 2008) .
The various factors in the balancing analysis aim to address different concerns. An emphasis on the type of right violated is consistent with the 'protective principle'. Consideration of the gravity of the violation is linked to the systemic integrity rationale, while a few of the other factors reflect a concern for deterrence. Importantly, the third inquiry -how probative the evidence is -attempts to minimize the conflict between truth-seeking and the protection of individual rights. While the rest of the factors are not directly related to truth-seeking, they may nonetheless indirectly promote accuracy to the extent that they limit exclusion overall.
In addition to the diversity of formal rules of exclusion, considerable variation exists with respect to the rules' practical implementation (Lewis, 2011; Newcombe, 2007) . Several factors may explain why the practice of exclusion often deviates from written rules. First, where exclusionary rules have been recently reformed, longstanding habits and traditional legal culture are likely to 'translate' new laws into a practice that is more consonant with preexisting value commitments of the legal system (particularly a commitment to the search for truth) (Jackson and Summers, 2012; Langer, 2004) . Second, where courts follow a balancing test that is drafted in broad terms and considers multiple factors, judges can easily place more weight on factors that maximize accuracy instead of factors that serve other stated purposes of exclusion (Cho, 1998) .
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Deviation from exclusionary rules is likely to be easier in inquisitorial systems, where the same judge who rules on the admissibility of evidence then decides on the guilt or innocence of the defendant. In that situation, even under a mandatory rule, 'the taint from the forbidden but persuasive information cannot be avoided: it always affects the decision maker's thinking' (Damaška, 1997) . 27 Although reasoned opinions and appellate review diminish the odds that excluded evidence influences the court's decision, judges trained to see their role above all as the elucidation of the truth are likely to find ways to conform the verdict to the true facts (Jackson and Summers, 2012) . Even categorical rules of exclusion may therefore prove frail in systems with a strong preexisting commitment to the search for truth.
Finally, even when courts scrupulously apply mandatory exclusionary rules, a commitment to accuracy may produce some unanticipated adverse side effects. Judges concerned with truth-seeking may interpret the scope of individual rights more narrowly in order to minimize the risk that exclusion would be warranted (Calabresi, 2003; Starr, 2008) . Once the underlying rights are weakened, exclusionary rules become less meaningful, regardless of their strictness.
The brief overview of exclusionary rules shows that they are an increasingly common feature of criminal justice systems around the world, although their scope and purpose differ significantly from jurisdiction to jurisdiction. While the adoption of exclusionary rules can be seen as a triumph of individual rights over truth-seeking, such rules typically contain numerous qualifications to allow courts to minimize the burden on the search for truth. Even where exclusionary rules appear quite strict on paper, in practice they frequently give way to a concern for accuracy.
PROMOTING EFFICIENCY: PLEA BARGAINING
Around the world, efficiency fever has gripped criminal justice systems. Countries as varied as France, India, Nigeria, and Poland have increasingly sought to reform their procedures to expedite case flow (Langer, 2004; Rauxloh, 2012; Thaman, 2010; Turner, 2009 ). An array of different mechanisms has been introduced to accomplish these ends, ranging from diversion to penal orders to summary trials, and increasingly commonly, plea bargaining (Luna and Wade, 2011; Thaman, 2010) . 28 Plea bargaining has been at the forefront of the trend toward a more economical criminal process. In adversarial systems, plea bargaining has been practiced for decades and accepted by courts (at times begrudgingly) since at least the 1970s. 29 In inquisitorial systems, it has spread rapidly since the 1990s, overcoming longstanding resistance to 'trading with justice' (Thaman, 2010) . Despite its global ascendance, plea bargaining remains deeply controversial in both adversarial and inquisitorial systems. The objections to the practice are manifold, but a central criticism is that it conflicts with the search for truth.
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That plea bargaining stands at odds with a quest for truth in criminal cases is commonly asserted, but less frequently explained. 31 The explanation is not as simple as it is for the exclusionary rule. The question is not simply how plea bargaining conflicts with truth-seeking, but rather whether it is worse than trials at uncovering the truth. Trials are also not perfectly accurate, so we must measure plea bargaining outcomes not simply in absolute terms, but also by how they compare with trial outcomes (Easterbrook, 1983) .
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There are two principal ways in which plea bargaining -at least as practiced in the United States and a number of other adversarial jurisdictions -increases the risk of inaccurate verdicts. First, a sizeable plea discount can induce even some innocent defendants to waive their right to trial and plead guilty (Altenhain et al., 2007; Finkelstein, 1975; Gross et al., 2004; Wright, 2005) . The even more common scenario is this: in exchange for sentencing or charge reductions, defendants who are guilty of some crime may agree to plead guilty to another crime (Bowers, 2008) . This obviously does not accurately represent their conduct and thus impairs the search for truth.
The minimal judicial supervision of charging decisions and guilty pleas heightens the risk of inaccuracy. If prosecutors have exclusive authority over decisions to dismiss or reduce charges, with no meaningful oversight by the judiciary, they can negotiate charge bargains that significantly misrepresent the criminal conduct for which a defendant is responsible. 33 Particularly when judges' sentencing discretion is limited, prosecutors' charging choices also largely determine the punishment that a defendant is facing, which gives prosecutors enormous leverage during negotiations (Wright, 2005) . 34 In principle, judges can exercise some oversight over the product of plea negotiations when they examine whether a guilty plea is voluntary, knowing, and factually based (Fed. R. Crim. Proc. (U.S.) 11; Crim. Code (Can.) § 606; Crim. Proc. Act (S. Afr.) § 105A (6)(a)). Yet the pressure of heavy caseloads leads judges to conduct a cursory review, requiring little more than the defendant's confirmation that the allegations in the indictment are correct (Brown, 2005; Hodgson, 2012; Pizzi, 2000; Roach, 2013; Turner, 2006) . Whereas at trial, a neutral judge or jury evaluates the evidence carefully and weighs the credibility of witnesses after cross-examination, at a plea hearing, judges test the facts only superficially, based on meager documentary evidence and a brief questioning of the defendant, but no other witnesses (Brown, 2005) .
Once a plea agreement is negotiated, the parties themselves have no incentive to question its validity, so they commonly acquiesce to the pro forma review by the court. At the negotiation stage, when the prosecution and defense may benefit from greater access to information, such information may be unavailable or it may be too costly to obtain. In adversarial systems, the defense frequently lacks access to the prosecutor's evidence before negotiating a plea. At least in the United States, prosecutors need not disclose even certain evidence favorable to the defendant at that stage (United States v. Ruiz, 536 U.S. 622 (2002) ).
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While other adversarial jurisdictions tend to provide for more extensive pre-plea disclosure, it is still not as broad as the disclosure provided just before trial (Crim. Just. Act Rofe, 1996) ; moreover, at least in some adversarial jurisdictions, plea bargaining is increasingly occurring before charges are filed and therefore before disclosure obligations attach (Sanders et al., 2010) . Adequate investigation of the facts by the defense is further constrained by the short time limits on plea offers, the heavy caseloads carried by most defense attorneys, and the limited funding for defense investigations (Brown, 2005; McConville et al., 1994; Rauxloh, 2012) .
Accuracy in plea bargaining is also impaired because prosecutors tend to negotiate deals early in their investigation, in order to conserve valuable investigative and trial preparation resources. They frequently offer greater concessions for early guilty pleas and, in some cases, leave plea agreements open for only a limited time before trial (Turner, 2006) . The haste to conclude an agreement deprives prosecutors of useful information they could glean from a more thorough investigation, and it increases the risk of factual errors.
Finally, at least in adversarial systems, verdicts based on guilty pleas are typically not supported by a thorough reasoned judgment (or any reasoned judgment at all), and appeals of negotiated verdicts are more circumscribed than appeals from contested cases (Horne, 2013; Turner and Weigend, 2013) . This arrangement reduces the system's ability to correct inaccuracies.
While many plea bargains conflict with truth-seeking for the reasons just discussed, some can also help uncover facts that would otherwise remain unknown to prosecutors. Cooperation agreements, under which the prosecution offers concessions to a defendant in exchange for his/her agreement to reveal information about other defendants or to participate in undercover investigations, can assist the search for truth, at least in some cases. But the precise extent to which cooperation agreements promote truth-seeking is subject to debate.
Some scholars have argued that cooperation agreements are less likely to implicate innocent defendants because such defendants are less likely to be useful as links to a criminal enterprise and 'are likely to redirect investigative efforts to the worthiest targets' (Ross, 2006) . But others have raised serious concerns about the reliability of informants who receive concessions in exchange for cooperation (Natapoff, 2009) . They have pointed out the risk that defendants may falsely accuse other persons in order to obtain a good bargain. Likewise, some have criticized the lenient treatment given to cooperating defendants who can provide valuable information only because of their deep involvement in a criminal enterprise.
36 Such defendants may help the search for truth with respect to other investigations, but to the extent their cooperation is rewarded with lesser charges, it could undermine accuracy in their own case. For these reasons and others, inquisitorial countries have been slower than their adversarial counterparts to embrace cooperation agreements (Turner, 2009) .
In the final analysis, the principal defense of plea bargaining is that even if it deemphasizes the search for truth in particular cases, it yields a net benefit for truth-seeking across the board. By freeing up resources that prosecutors and courts can use to pursue more offenders, the argument goes, plea bargaining may help resolve more cases and thus achieve an overall gain in criminal law enforcement (Damaška, 1997 (Damaška, -1998 .
37 Negotiated justice may be rough and in some sense more superficial, but its reach is far broader. At least for those who accept utilitarian principles, the overall gain in the enforcement of criminal law may be worth the risk that we will uncover fewer facts in individual cases.
There are several potential problems with this view, however. First, it is practically impossible to assess objectively whether the disadvantages of reduced accuracy in individual cases outweigh the benefit from the resolution of more cases. Second, plea bargaining seriously limits what we learn about individual cases, and this has consequences beyond the mere decrease in accuracy. The shallower resolution of cases may provide less solace to victims, hinder the system's ability to diagnose the causes underlying different crimes, and in the end undermine various goals of punishment. Finally, overuse of coercive tactics in plea bargaining means that a certain number of innocent persons plead guilty, which is a result no one interested in just and accurate outcomes should desire.
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While it may be difficult to calculate the precise effect of plea bargaining on the search for truth in the criminal justice system, it is clear that certain features of plea bargaining -sizeable plea discounts, minimal judicial supervision, lack of transparency and disclosure -are particularly likely to undermine truth-seeking in individual cases. Even if one is satisfied that plea bargaining is on the whole beneficial to the search for truth, it is still worth studying these procedures to see if their negative effects in individual cases can be minimized without significantly reducing efficiency. From a comparative perspective, it is notable that certain inquisitorial and international jurisdictions have made more serious attempts to limit these truth-impairing procedures.
In the first place, inquisitorial countries have reduced the likelihood that plea bargaining would conflict with the search for truth by imposing restrictions on charging and sentencing reductions that can be offered in exchange for a guilty plea. As noted earlier, this helps minimize the risk that innocent persons might plead guilty, as well as the risk that charges would misrepresent the defendant's conduct. In the United States, few jurisdictions regulate charge or sentence reductions or other concessions offered as part of a plea bargain. A few other adversarial jurisdictions have begun introducing presumptive plea discounts, although enforceable limits are still the exception rather than the norm in the common-law world.
39 More importantly, guidelines on plea discounts remain of little use, if, as is the case in most adversarial jurisdictions, charge bargaining remains common and largely unregulated (Leverick, 2010; Rauxloh, 2012; Waye and Marcus, 2010) .
In inquisitorial systems, by contrast, prosecutors are more limited in their ability to negotiate over charges (Turner and Weigend, 2013) . Many of these systems follow the principle of mandatory prosecutions, under which prosecutors are required (at least in more serious cases) to bring charges where sufficient evidence exists (Strafprozessordnung (Ger.) § 170(1); Thaman, 2010 Gruber et al., 2012) . Reflecting this preference for factual and legal accuracy, inquisitorial systems allow judges to modify the legal characterization of the facts alleged in the indictment. If judges believe the evidence warrants it, they may substitute more serious charges than those initially filed by the prosecution, as long as they give notice to the defendant and the opportunity to respond and adjust his defense (Strafprozessordnung (Ger.) § 265; Stahn, 2005) .
Plea bargaining in inquisitorial systems is therefore typically restricted to bargaining about the sentence (Strafprozessordnung (Ger.) §257c; Thaman, 2010) . Moreover, sentence discounts are often capped or presumptively set at around one-third (Thaman, 2010) . The baseline sentences from which plea discounts are assessed are also significantly milder (Whitman, 2005) . Finally, in a number of inquisitorial countries, plea bargaining is limited to only certain minor offenses which carry mild sanctions (Thaman, 2010) . These three factors -particularly in combination -help reduce the pressure on defendants to plead guilty to crimes they did not commit.
Another way in which inquisitorial systems have reduced the truthimpairing nature of plea bargaining is by ensuring that bargains occur after a thorough inquiry into the facts by law enforcement and the prosecution. In adversarial systems guilty pleas are often sought early in the investigation, and early pleas are typically rewarded more generously. 40 By contrast, in inquisitorial systems, negotiations usually occur only after the completion of a thorough pretrial investigation (Langer, 2004; Thaman, 2010; Turner, 2006) . The investigation is more thorough for various reasons, some of which are a function of professional culture and resource allocation, while others reflect formal legal requirements.
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Although there is great variation across inquisitorial systems, in general, Limits on the search for truth in criminal procedure 49 prosecutors tend to be more closely involved in the investigation than they are in adversarial systems (Hodgson, 2012) .
Prosecutors also have a duty to uncover both exculpatory and inculpatory evidence in inquisitorial systems and at international criminal courts (Strafprozessordnung (Ger.) § 160; Rome Statute of the International Criminal Court, art. 54(1), 2002). While this requirement is not always sufficient to ensure a more thorough and objective investigation (Hodgson, 2006; Ostendorf, 1978) , education, training, and professional culture help to reinforce the self-identification of prosecutors as neutral 'organs of justice' (Boyne, 2014; Whitman, 2009) . Because many inquisitorial systems have traditionally measured prosecutors' performance along qualitative rather than quantitative lines, prosecutors tend to take the task of seeking evidence for both sides seriously.
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Even when prosecutors do not take the initiative to pursue exculpatory leads, at least in some inquisitorial jurisdictions, the defense has the right to request that they undertake specific investigative measures. 43 Moreover, defendants in inquisitorial jurisdictions typically cannot waive their right to an attorney in a plea bargained case, unlike their American counterparts (Hodgson, 2012; Weigend and Turner, 2014) .
Another accuracy-enhancing feature of inquisitorial systems is that judges and defense attorneys have access to the investigative file before plea negotiations (Strafprozessordnung (Ger.) § 147 (1); Gilliéron, 2013; Hodgson, 2012) . The prosecution can prevent the defense from seeing certain portions of the file while the investigation is still ongoing, but plea bargaining rarely occurs at that stage. 44 Unlike their American counterparts (Klein et al., 2015) , prosecutors in inquisitorial systems and at the international criminal courts do not seek waivers of this right to review the investigative file; in any event, such waivers would likely be held unlawful in at least some inquisitorial jurisdictions (Judgment of the Federal Constitutional Court of March 19, 2013, BVerfG, 2 BvR 2628/ 10, BvR 2883/10, 2 BvR 2155/11).
Rules concerning judicial supervision of admissions of guilt also tend to be stricter in inquisitorial systems. Judges have an independent duty to establish the objective truth, and this duty implies a searching review of the facts supporting an admission of guilt (Hodgson, 2012; Weigend and Turner, 2014) . In some inquisitorial countries, courts are constitutionally prohibited from relying solely on the defendant's confession as the basis for a verdict (Turner, 2009) . Both legislation and court decisions across inquisitorial systems emphasize judges' duty to go beyond defendants' admissions of guilt to verify their accuracy. At a minimum, judges must examine the investigative file to determine if it contains independent evidence corroborating the admissions (Judgment of the Federal Constitutional Court of March 19, 2013, BVerfG, 2 BvR 2628/10, BvR 2883/10, 2 BvR 2155/11; Hodgson, 2012) . In many jurisdictions outside the United States, judges are also not allowed to accept so-called Alford pleas or equivocal pleas, in which the defendant protests his innocence while entering a formal guilty plea. 45 Finally, inquisitorial judges have the requisite tools to pursue the truth independently of the parties. In most systems, they can and do consult the investigative file before reviewing an admission of guilt (Strafprozessordnung (Ger.) § 147(1); Gilliéron, 2013; Hodgson, 2012) . In some, they also participate in the plea negotiations, and this gives them a fuller picture of the facts of the case (Thaman, 2010; Turner and Weigend, 2013) . Ultimately, judges can call and examine their own witnesses and order further investigative measures to determine the true facts before deciding whether to accept a plea agreement (Strafprozessordnung (Ger.) § 244; Rome Statute of the International Criminal Court, art. 65, 2002) .
When plea negotiations do produce factual errors, these errors are more likely to be caught and corrected in those systems that require a reasoned judgment and provide for appellate review in negotiated cases. In inquisitorial systems and at international criminal courts, unlike in adversarial systems, reasons for the verdict tend to be required in plea-bargained cases (Thaman, 2010; Turner, 2009 ). The reasoning is typically shorter, however, as it relies significantly on the defendant's admission of guilt. While a few inquisitorial countries limit appeals of negotiated judgments, others make appeal available as broadly as in contested cases; moreover, at least in some jurisdictions, a plea agreement may not include an appeals waiver (Strafprozessordnung (Ger.) § 302(1); Thaman, 2010) .
The above overview may leave the impression that plea bargaining is significantly less likely to deviate from the search for truth in inquisitorial and international criminal jurisdictions than in adversarial ones. This would be a fair conclusion if one were to focus solely on the formal rules that regulate plea bargaining. But a glance at the practice of plea bargaining reveals a somewhat different picture.
Empirical studies of plea bargaining in Germany, for example, reveal a wide gap between the law on the books and bargaining in practice (Altenhain et al., 2007; Hassemer and Hippler, 1986; Turner, 2006) . The most recent survey, conducted in 2012, found the divergence persisting even after the adoption of legislation to formalize and regulate the practice. 46 A majority of judges surveyed admitted that they concluded more than half of their negotiations 'informally', that is, without complying with the requirements of the legislation (Altenhain et al., 2013) .a significant percentage of cases, judges accepted a formal agreement of the prosecutor's factual allegations by the defendant as the sole basis for finding the defendant guilty, contrary to the law's demand of independently establishing the 'truth' (Altenhain et al., 2013) . The study also found that the subject matter of bargains extended beyond that authorized in the Code. For example, many judges listed the contents of the charges as a frequent subject of bargaining (Altenhain et al., 2013) .
Likewise, a study of plea bargaining at the ICTY and ICTR has shown that bargaining often involved charge and even fact bargaining, despite the tribunals' repeated pronouncements that such practices would conflict with the search for truth (Combs, 2007) . When the Tribunals' judges attempted to counter such practices by ignoring charge reductions and departing from the prosecutors' recommended sentences, they effectively extinguished the interest of international defendants in guilty pleas (Combs, 2012) .
In Russia, judges were found to depart frequently from the formal rules concerning plea bargaining. In some cases, they deviated from the rules in order to advance the search for truth (Semukhina and Reynolds, 2009) . 48 But, more frequently, they ignored provisions of the law designed to protect the accuracy of plea bargains. In 16 out of 33 cases studied, judges relied only on the investigative file or on the agreement between the parties and did not inquire further whether the plea was voluntary or knowing (Semukhina and Reynolds, 2009) .
In short, even in systems that have attempted to regulate plea bargaining and to align it more closely with the search for truth, informal practices may push in the opposite direction, in favor of a convenient and quick resolution of cases. Such practices are difficult to contain, as lawyers and judges have powerful economic and other incentives to resolve cases 'amicably' (Alschuler, 1968 (Alschuler, , 1975 Bibas, 2004; Schulhofer, 1988; Weigend, 2008) . As long as certain structural features of the criminal justice system persist (expanding criminal codes; increasing numbers and complexity of cases, without a corresponding adjustment of human resources; outdated trial procedures; and evaluation of criminal justice professionals based on efficiency rather than quality), formal constraints on plea bargaining will have a more limited effect than expected.
PROMOTING DEMOCRATIC PARTICIPATION: UNREASONED AND UNREVIEWABLE JURY VERDICTS
Another hindrance to the search for truth in criminal cases may arise from certain evidentiary and procedural rules associated with jury trials. This section focuses on one such procedure -jury verdicts that contain no reasoning and are subject to limited appellate review. I discuss how unreasoned and unreviewable verdicts conflict with truth-seeking and why they nevertheless continue to be used in a number of jurisdictions around the world.
Trial by jury has often been introduced into criminal justice systems as an element of broader democratic reforms. 49 The French Revolution ushered in jury trials as a means of increasing popular participation in the criminal process (Vogler, 2005) . Liberal thinkers in other European countries, influenced by the same democratic ideals, were likewise successful in introducing juries in the nineteenth century (Koch, 2001; Vidmar, 2000; Vogler, 2005) . As authoritarian governments took power in several European countries in the early twentieth century, however, they limited or entirely abolished lay participation (Thaman, 2011b) . The subsequent return of democracy did not always restore juries, although many jurisdictions reintroduced lay participation through mixed courts in which professional judges deliberate and decide alongside their lay counterparts.
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The association of juries with democracy can be found in a number of non-European countries as well. Most recently, South Korea and Japan launched mixed courts of judges and jurors in an effort to bolster the democratic legitimacy of their criminal justice systems (Park, 2010; Weber, 2009) . Around the world today, laypersons participate in criminal trials in over fifty countries, all of which can be described as roughly democratic (Leib, 2008; Park, 2010) . While most of these countries rely on mixed courts of professional judges and jurors, more than a dozen (typically common-law) countries employ all-lay juries (Taxquet v. Belgium [2010] Eur. Ct. H.R. 1806, ¶ 47; Vidmar, 2000) .
In the academic literature and judicial opinions, juries have been defended on several different grounds. One justification is fully consistent with an emphasis on truth-seeking: it maintains that jurors, with their diverse perspectives and deliberative decision-making process, are more likely to reach accurate outcomes (Ellsworth, 1989; Goldbach and Hans, 2014; A.K. v [1996] 3 S.C.R. 362, ¶ 13 (S.C.C.)). These features are said to increase 'public confidence in the fairness of the criminal justice system' (Taylor v. Louisiana, 419 U.S. 522, 530 (1975) ).
Juries are also prized as a symbol of rejecting authoritarian government and a means of controlling biased or corrupt judges. 51 As Patrick Devlin colorfully remarked, the jury is 'the lamp that shows that freedom lives' (Devlin, 1966 , cited in A.K. v. Western Australia [2008 . This association with democratic government and the protection of individual liberties is one of the main reasons why juries retain such a strong symbolic significance today, even as their practical influence has sharply decreased (Lloyd-Bostock and Thomas, 1999; Malsch, 2009) .
One of the main reasons why juries are 'uncongenial to authoritarian rule' is that, in many systems, they can 'reach a verdict based on conscience, against the letter of the law, and occasionally in defiance of government' (Lloyd-Bostock and Thomas, 1999). The ability to render verdicts against the law rests on the unique procedural arrangement that is the subject of discussion in this chapter -the unreasoned, and in the case of acquittals, unreviewable jury verdict. While often extolled as a principal virtue of juries, it is also the subject of intense criticism.
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Critics of the jury target a variety of perceived flaws in the institution. For the purposes of this chapter, I address the critiques that concern the jury's ability to render truthful verdicts. These critiques take three main forms. Some commentators challenge the jury's capacity to discern facts accurately, particularly in more complex cases that involve scientific or statistical evidence. 53 Others focus on the jury's perceived weakness in understanding and following the law. 54 Finally, a number of critics focus not on the cognitive capacities of jurors, but rather on the truth-thwarting features of certain procedural and evidentiary rules associated with jury trials (Laudan, 2006; Weigend, 2003) .
Empirical evidence does not bear out the first critique. While jurors do suffer from certain cognitive biases that affect all humans, they are not less likely to produce accurate outcomes than professional judges. On the whole, jurors do not appear to be worse at discerning facts than judges are, even in cases where the evidence is technical and complex. 55 A number of the studies that find difficulties in the comprehension or retention of certain facts trace the problem not to the cognitive capacities of jurors, but rather to rules that prohibit jurors from taking notes, asking questions of the witnesses or lawyers, and seeing certain relevant evidence (Ellsworth and Reifman, 2000; Vidmar and Hans, 2007) .
A number of studies have also found that jurors have difficulty understanding certain aspects of the law and that they struggle to follow legal instructions. 56 Yet these difficulties diminish when clearer wording is used, when attorneys clarify the instructions, or when other preventive measures are taken (Seidman Diamond et al., 2012; Ellsworth and Reifman, 2000; Vidmar and Hans, 2007) . Moreover, with respect to understanding certain limiting instructions (to disregard particular evidence or to consider it only for a limited purpose), judges appear to suffer from similar cognitive weaknesses (Vidmar and Hans, 2007) .
Whatever difficulties juries may have in understanding the law, in the vast majority of criminal cases, they render the same verdicts that judges would have imposed. 57 In the few cases where judges and jurors disagree about the outcome of a case, this is typically the result of a reasonable difference in the interpretation of the law, not of misunderstanding by jurors (Eisenberg et al., 2005; Kalven and Zeisel, 1966; Vidmar and Hans, 2007) .
While jurors do not appear to be less capable than judges in discovering the truth, certain procedural and evidentiary rules accompanying jury trials may interfere with truth-seeking. Section 2.2 discussed certain exclusionary rules that fall in that category. This section focuses on two other features, unreasoned jury verdicts and limited appellate review of such verdicts.
All-lay juries typically do not have to provide a reasoned judgment in support of their decisions. By contrast, most jurisdictions today require judges and mixed tribunals to submit written reasons for their judgments in criminal cases. 58 The lack of reasons for jury verdicts in common-law countries is justified on the grounds that it protects the confidentiality of jury deliberations and preserves the jury's ability to render a verdict of conscience.
Common-law systems attempt to make up for the lack of reasons for the jury verdict by requiring judges to give jurors elaborate instructions on the law and, in some countries, to summarize the evidence. 59 In recent years, some jurisdictions have also experimented with giving jurors decision 'flowcharts' and 'decision trees', in addition to judicial instructions, to help guide their deliberations (Marcus, 2013) . A few countriesmostly in the civil-law tradition -also present jurors with specific questions that they must answer in support of their verdict. 60 These are all valuable efforts to reduce inaccurate verdicts, but it is not clear whether they go far enough 'to shore up … the legitimacy of inscrutable jury verdicts' (Damaška, 1997: 46) . The lack of a reasoned decision is a
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The restrictions on appeals of jury verdicts of acquittal are often justified on the grounds that they safeguard the beyond a reasonable doubt standard, double jeopardy protections, and, more broadly, the innocence-weighted approach (Law Reform Commission (Ireland), 2002) . But these rationales do not explain the disparate treatment of jury verdicts and court judgments in many jurisdictions. Likewise, they do not explain why convictions by juries, which do not implicate the double jeopardy and standard of proof concerns, are also given great deference by reviewing courts. Appellate review is typically more deferential to convictions by juries than by judges (Pizzi, 2000) . In some countries, appeals of jury verdicts are limited to questions of law, while appeals from bench trials are de novo (Code de Procedure Penale § 572 (Fr.); Taxquet v. Belgium [2010] Eur. Ct. H.R. 1806, ¶ 99).
Limited appellate review has been explained in part on practical grounds: if the jury offers no justification for its decision, appellate courts have no way of discerning how the jury evaluated the evidence and applied the law (R. v. Biniaris [2000] 1 S.C.R. 381, ¶ ¶ 36-40 (Can.)). But this reasoning is somewhat circular, as it presumes that juries should provide no reasoning. Moreover, while the lack of reasoning makes appellate review more challenging, it does not entirely preclude such review. The court could examine the evidence in the case de novo, or it could assess whether the verdict was one that a reasonable jury could have reached (R. v. Biniaris Even if one were to accept the value of a mechanism that permits jury nullification, however, the lack of reasoning for jury verdicts means that we cannot be certain whether an acquittal in a particular case reflects disagreement with the law or simply a legal or factual mistake by the jury. Studies of judge-jury disagreements suggest that nullification is rarely the motivation for jury acquittals (Kalven and Zeisel, 1966; Vidmar and Hans, 2007) . Furthermore, because the lack of reasoning extends to convictions and acquittals alike, it makes appellate review difficult even when the jury returns a conviction (that is, when nullification is not implicated). Some commentators have therefore questioned whether the benefits of nullification are worth the costs of inscrutable and unreviewable verdicts (Jackson, 2002) .
Reflecting this concern about unreviewable jury verdicts, countries that have adopted jury trials more recently have generally opted for more accountable juries. 61 In Spain and Russia, for example, all-lay juries must respond to specific questions concerning the verdict. Spanish juries must also provide reasons for their judgments by answering a detailed questionnaire to explain factual findings. 62 In both Spain and Russia, acquittals can also be reviewed on appeal, and review of both convictions and acquittals is said to be rather searching (Martín and Kaplan, 2006) . Japan and South Korea adopted juries that fall closer to the mixed-court model than full-blown juries, in which professional judges (even when they do not participate fully in the deliberations) help produce reasoned judgments that can be reviewed on appeal (Park, 2010; Weber, 2009) . Kazakhstan adopted the traditional mixed-court model, in which judges and jurors deliberate and reach a verdict together, and judges produce a reasoned judgment that is subject to review (Kovalev and Suleymenova, 2010) . Belgium, which has long had trial by jury, has amended its criminal procedure to require juries to provide the 'main reasons' for their verdicts (Taxquet v. Belgium [2010] Eur. Ct. H.R. 1806, ¶ 60).
More significantly, the European Court of Human Rights recently rendered a judgment that may require European countries to devote greater attention to the problem of inscrutable and unreviewable jury verdicts. In Taxquet v. Belgium, the Court held that jury verdicts may comply with fair trial principles even if they do not provide reasons, but it emphasized that states must implement other measures to compensate for the brevity of jury verdicts (Taxquet [2010] Eur. Ct. H.R. 1806, ¶ 90). The Court suggested that several procedures, seemingly when used in combination, can make up for the lack of a reasoned judgment: 'directions or guidance provided by the presiding judge to the jurors on the legal issues arising or the evidence adduced', 'precise, unequivocal questions put to the jury by the judge, forming a framework on which the . National courts will therefore have to examine jury procedures against these benchmarks to determine whether they guard sufficiently against arbitrary verdicts. The Taxquet judgment suggests that juries are increasingly expected to be accountable for their judgments. Countries that have recently expanded lay participation in criminal cases have taken measures to ensure that jury decisions are more transparent and reviewable. This emphasis on accountability -together with the limited diffusion of criminal jury trials around the world -shows that the democratic virtue of juries is less accepted today as a reason to depart from fair trial principles or an emphasis on truth-seeking.
CONCLUSION
Criminal justice systems around the globe profess a strong commitment to the discovery of truth in criminal cases. At the same time, courts and legislatures across the adversarial-inquisitorial spectrum increasingly concur that the truth should not be sought at any price. Competing values, such as individual rights, efficiency, and democratic participation have motivated the introduction of procedures that often depart from the singular quest for truth. As a result of a stronger commitment to individual rights, many systems today follow rules that exclude unlawfully obtained evidence and deprive fact-finders of probative evidence. Some also rely on juries to provide a democratic check on the criminal process, and, by making jury verdicts difficult to review and revise, privilege jury autonomy over truth-seeking. Finally, a growing number of jurisdictions have introduced abbreviated procedures such as plea bargaining, which help resolve criminal cases quickly and conveniently, but often less accurately. While the trend has not been exclusively in the direction of truth-impairing procedures (as reform of double jeopardy laws and requirements of reasoned decisions by juries indicate), on the whole, legal systems around the world continue to confirm that the search for truth does not trump all other concerns.
As these various reforms have occurred, the adversarial-inquisitorial dichotomy has become less relevant in determining the commitment of a criminal justice system to the discovery of truth. There is broad agreement across systems of both traditions that truth-seeking should be limited to some degree by the concern for individual rights and liberties. While the details differ on how the balance between these competing goals is struck, there is as much divergence within inquisitorial systems as across the adversarial-inquisitorial divide.
Among the procedures that rest in tension with truth-seeking, plea bargaining appears at once the most attractive and the most problematic. It is attractive due to its undeniable contribution to efficiency in crowded and overworked criminal justice systems; it is problematic because its detrimental impact on truth-seeking in individual cases has proven the most difficult to mitigate. Rules introduced to regulate plea bargaining often appear overly inconvenient to prosecutors, defense lawyers, and even judges. To a great degree, this is because shrinking resources and broad emphases on efficiency dominate criminal justice systems around the world today. As long as this is so, effective regulation of plea bargaining is likely to be challenging. The goal of greater alignment between plea bargaining and the search for truth, if it is to be reached, will demand tough and deep structural reform. (1998: 22-23, 265 ) (observing that truthfulness is a necessary but not sufficient condition for a legitimate verdict); Thomas Weigend (2003: 157-158) . 4. For variations on this formula, both before and after Blackstone, see Laudan (2006) at 63; Volokh (1997). 5. While the right to remain silent protects against some false self-incriminations, it also produces more false acquittals. See, for example, Laudan (2006: 150) . 6. For the common law provenance, see Law Reform Commission (Ireland) (2002) ¶ 1.02 (citing R. v. Tyrone County Justices for the proposition that it was an 'elementary' and 'a broad principle of common law' that 'an acquittal made by a Court of competent jurisdiction and made within its jurisdiction, although erroneous in point of fact, cannot as a rule be questioned and brought before any other court'). For an elaboration on how this fits with the 'horizontal' model of adjudication in common-law countries, see Damaška (1991: 59-60) . 8. Ireland is currently reviewing proposals to further expand its system of appeals of acquittals. Law Reform Commission (Ireland) (2002). 9. This is a departure from the common-law position prohibiting government appeals (Miller and Wright, 2007: 751) . 10. The Court in Scott clarified that appeal was permitted because the defendant had not in fact been acquitted: the proceedings had been terminated 'on a basis unrelated to factual guilt or innocence ' (United States v. Scott, 437 U.S. 82, 99 (1978) ). 11. In 2008, New Zealand had also introduced a provision allowing retrials after acquittals where 'new and compelling evidence' has been discovered, but this provision was repealed in 2013. Crimes Act (N.Z.) § 378D, repealed by Section 6 of the Crimes Amendment Act (No 4) 2011 No 85). 12. Brown v. Ohio, 432 U.S. 161, 169 n. 7 (1977 . For a discussion of the due diligence exception, see Poulin (2004) . 13. For an excellent analysis of exclusionary rules in different systems, see Thaman (2013) . Cf. Nijboer (1993: 335) ('It is the lack of uniformity of the non-adversarial systems that causes the main difficulties in using the inquisitorial and the adversarial style or system or proceedings as basic models for comparison …'). 14. Certain nullities (so-called nullities of the 'general order') may even result in the dismissal of the prosecution. But the consequences of a violation -ranging from no nullity to exclusion of evidence to dismissal of the prosecution -do not necessarily track the seriousness of the violation. See, for example, Ryan (2014: 158-159) (noting that excessive pretrial detention does not typically result in a nullity); Pradel (2013) (discussing violations of the public order, which can result in the dismissal of the prosecution, as including 'judicial incompetence, the absence of a date on a document, [and] the failure of an expert witness to swear an oath or a failure to question the accused'); Thaman (2011a: 699) (discussing nullities of the 'general order'). 15. Khan v. United Kingdom, App. No. 35394/97, 31 Eur. Ct. H.R. 45, ¶ 34 (2000) : 'It is not the role of the Court to determine, as a matter of principle, whether particular types of evidence -for example, unlawfully obtained evidence -may be admissible or, indeed, whether the applicant was guilty or not. The question which must be answered is whether the proceedings as a whole, including the way in which the evidence was obtained, were fair. This involves an examination of the "unlawfulness" in question and, where violation of another Convention right is concerned, the nature of the violation found'. The Court has enforced an exclusionary rule only in cases where the evidence was obtained through torture or inhumane and degrading treatment. Kenny [1990] 2 I.R. 110, 134 (justifying exclusion with reference to the 'unambiguously expressed constitutional obligation 'as far as practicable to defend and vindicate the personal rights of the citizen'). See generally Slobogin (forthcoming 2016). 18. Consistent with the 'rights theory', there is growing consensus that evidence obtained through torture or inhumane and degrading treatment should be suppressed, regardless of its reliability (Jackson and Summers, 2012: 162 Kenny [1990] 2 I.R. 110, 134 ('The detection of crime and the conviction of guilty persons, no matter how important they may be in relation to the ordering of society, cannot … outweigh the unambiguously expressed constitutional obligation "as far as practicable to defend and vindicate the personal rights of the citizen"'); R. v. Mason [1988] 1 WLR 139, 144; Yissacharov v. Chief Military Prosecutor [2006] (1) Isr. L.R. 320, ¶ 60; Sangero and Merin (2013: 93, 97 Advocate v. Higgins, S.L.T. (2006 ), 946, 950, SC, 9. 26. Madden (2011 (noting roughly a 70% rate of exclusion under the more concrete Canadian balancing test after R. v. Grant); Nadon (2011: 42) (finding a 64% post-Grant exclusion rate in Quebec). 27. For a discussion of empirical studies supporting this notion, see Jackson and Summers (2012: 72-73) . 28. The term plea bargaining is not entirely accurate when applied to inquisitorial systems, which still do not accept formal guilty pleas, but instead require confessions or admissions of guilt. But for the sake of readability, I use it here to denote any 'process of negotiation and explicit agreement between the defendant, on one hand, and the prosecution, the court, or both, on the other, whereby the defendant confesses, pleads guilty, or provides other assistance to the government in exchange for more lenient treatment' (Turner, 2009 : 1). 29. See Brady v. United States, 397 U.S. 742 (1970 see also R. v. Winterflood [1979] Crim. L.R. 263, cited in Rauxloh (2012: 26) Rauxloh (2012: 29-31 ) (noting that in the 1970s, the English Court of Appeal attempted to discourage sentence bargaining, but after it was largely ignored by lower courts and practitioners, it eventually began accepting the practice in the mid-1980s). 30. See, for example, Fisher (2000: 859) ('In place of a noble clash for truth, plea bargaining gives us a skulking truce'). 31. For a notable exception in the US literature, see Brown (2005 Brown ( : 1610 Brown ( -1612 . The conflict between plea bargaining and truth-seeking is much more commonly discussed in German literature. See, for example, Stamp (1998: 149-151); Weigend (2008: 56-62 Easterbrook (1983: 297) . Cf. Combs (2007: 5-6 ) (making this argument in the context of international criminal cases, where prosecution is the exception rather than the norm). 38. Although this is a question about the distribution of error and not simply about accuracy, it remains relevant as one considers whether mistakes in individual cases are worth a net gain in accuracy across the board. 39. For England, see Sentencing Guidelines Council, Reduction in Sentence for a Guilty Plea: Definitive Guideline (2007) (setting out discounts between one tenth and one third depending on the timeliness of the plea). The most recent government had proposed increasing the discount to 50% for early pleas, but this proposal was abandoned. The Guardian (2011); Lipscombe and Beard (2013 Jackson and Summers (2012: 72; Gilliéron (2013: 237, 250) . Cf. Goldstein (1971 Goldstein ( : 1021 ('The operation of any model and of the procedure reflecting it will depend upon the interaction of many factors: the normative content of the standards to be applied in making decisions, how the participants are perceived and trained, the controls introduced at strategic points, and the resources assigned to implement policies and controls'). 42. Cf. Boyne (2014: 214 passim) (observing the continued influence of the norm of objectivity on German prosecutors, but noting how certain competing influences, including an increased focus on efficiency, at times interfere with prosecutors' commitment to objectivity). 43. See, for example, Kruszynski (2007: 196) ; Krey and Windgätter (2012: 586-592) ; see also Illuminati and Caianiello (2007: 142) (noting that Italian defense attorneys can conduct their own investigations and request the assistance of the prosecution with some of the investigations). But cf. Fermon et al. (2007: 55-56 ) (noting that defense attorneys have increasing ability to influence the pretrial investigation, at least in more serious cases, but that overall, they are still seen as obstacles, rather than contributors, to the search for truth in criminal cases); Hodgson (2012: 116, 129 ) (noting the difficulties experienced by French attorneys 'who sought to assert the rights of their clients to participate in the investigation, and to propose a line of inquiry that pointed away from the guilt of the suspect'). 44. Strafprozessordnung (Ger.) § 147(2); see also ibid. § 68(4) (providing that a witness's name and address may be removed from the file as long as there exists a risk of harm to the witness from the disclosure of this information); Kruszynski (2007: 196) Altenhain et al. (2013: 18-24) . The description of the study is adapted from Weigend and Turner (2014: 92-94) . 47. The statute requires that the contents of the agreement be placed on the record, that the court and the parties do not bargain about the facts or the charges, that the court take into account 'all circumstances of the case as well as general sentencing considerations', which means that the sentence proposed must be proportional to the 'true' guilt of the defendant, that the court independently search for the truth, and that the court does not indicate that a specific sentence be imposed after contested proceedings or after a confession. Weigend and Turner (2014: 89-91 ) (discussing Strafprozessordnung (Ger.) § 257c). 48. For example, some judges refused to accept an agreement between the parties on the ground that 'the truth of the case cannot be discovered without full trial' even though such a ground for refusal is not available under the law. And some courts have mistakenly allowed appeals of plea-bargained cases based on a factual error, even
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